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Negotiation Bootcamp: Day Two

Professor James Coben 
Mitchell Hamline School of Law, Dispute Resolution Institute

james.coben@mitchellhamline.edu
651-290-7533 (office); 651-336-2415 (cell)

Day Two Topics

 Power  
 Objective Standards/Referencing 
 Fairness and Other Social Norms
 Ethics/Trust Repair
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Key Concept Review
 BATNA: Best alternative to a negotiated agreement.

 Reservation Price:  Most you will pay to obtain a valuable item through 
negotiation or the least that you will accept to give up a valuable item. 

 ZOPA (zone of possible agreement): The space below a buyer’s 
reservation price but above the seller’s reservation price. 

 Cooperative Surplus: The breadth of the bargaining zone – that is, the 
distance between the two parties’ reservation prices – is the “cooperative 
surplus” or “joint value” that the parties can create by reaching agreement.

Key Concept Review Diagnostic
The 3D Animator. Ben, a talented 3D animator, has a meeting this afternoon with a 
mid-size advertising firm (Rocket66) to discuss the possibility of his joining the firm as 
an animator. He currently has two job offers: one from Firm A for $58,000 per year, 
and one from Firm B for $61,000 per year. He considers jobs with all three firms 
equally attractive, and all would provide roughly the same fringe benefits. 
Rocket66 needs to hire only one new animator this year. It is indifferent between Ben 
and Beelzebub, also a talented animator. The firm knows that Beelzebub has an offer 
of $85,000 from Firm Z and would be unlikely to accept an offer from Rocket66 for 
less money than this. The firm’s third choice is Todd, who is bright but abrasive and 
might offend co-workers and clients. Todd has indicated he would work for Rocket66 
for $75,000 per year. 
Going into the negotiations, what are Ben’s alternatives to a negotiated 
agreement? What is his BATNA? 
What is his reservation price? 
What is Rocket66’s BATNA? What is its reservation price? 
What is the bargaining zone?
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Analysis
Ben’s alternatives: 
Work for Firm A or Firm B. 

Ben’s BATNA: 
Working for Firm B because he finds the two jobs equally 
attractive and Firm B pays more money. 

Ben’s reservation price: 
The amount Firm B will pay him – $61,000. Note: this is only 
true because he finds all of the jobs equally attractive. If Ben 
found Rocket66 to be a more attractive work environment, his 
RP would probably be some amount less than $61,000. The 
precise amount would depend on how much more attractive he 
finds Rocket66 and how much he wants or needs the marginal 
cash.

Rocket66’s alternatives: 
Hire Beelzebub or Todd. 

Rocket66’s BATNA: 
Depends on how damaging Todd will be in his client 
interactions. Is avoiding that damage worth more than $10,000? 
If so, the firm’s BATNA might be to hire Beelzebub at the 
higher salary. If the firm pays all new animators $75,000, the 
negative reputational costs associated with paying Beelzebub 
$85,000, i.e., low morale of the other associates, might be too 
high for the firm to hire him, making employing Todd the 
BATNA. 

Rocket66’s reservation price: 
$85,000 if its BATNA is hiring Beelzebub; it is probably some 
amount more than $75,000 if its BATNA is hiring Todd (the 
firm prefers Ben to Todd) but less than $85,000 (otherwise its 
BATNA would be to hire Beelzebub).

Bargaining zone: 
Distance between $61,000 and $85,000 (or some lesser 
amount if the firm’s BATNA is to hire Todd).

Power

One way to divide cooperative 
surplus created during 
negotiation.

“The ability to force the opponent 
to give you something that you 
want, even when s/he would prefer 
not to do so.”

Force your counterparts to 
concede to your demands “by 
explicitly or implicitly threatening 
to break off negotiations without 
reaching agreement if the 
counterpart does not yield.”
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When in a power struggle

Speak softly and carry a big BATNA 
(real or perceived)

Negotiation Power and Leverage

 Research and experience suggest that power and 
leverage make more of a difference to negotiation 
outcomes than any individual trait of a negotiator or 
variable in the process

 The cooperative surplus always has to be divided unless 
the bargaining zone is a single point
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Leverage: Your ability to get things on your own terms

 The party who thinks they have the most to lose from 
“no deal” has the LEAST leverage

 The party who thinks they have the least to lose from 
“no deal” has the MOST leverage

Needs-Based Leverage

“Every reason that the other side wants or needs an agreement is 
my leverage—provided that I know those reasons.”                   

--Bob Woolf, Friendly Persuasion (1990)
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Threat-Based Leverage

“You can get much further with a kind word and a gun 
than you can with a kind word alone.”  

--Al Capone, gangster

 Ask: Can you make the other side’s status quo worse 
than it is now?
 Losses loom larger than gains in the human mind (the endowment 

effect)

Characteristics of leverage
 Perception: leverage depends on what people think and believe, not 

necessarily on what is objectively true

 Dynamic: leverage changes moment to moment as new information 
comes to light

 Comparative: leverage is determined by comparing the perception of 
possible loss across the table (not just on your side!)
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An Extreme Example (Peaky Blinders, S02 E06)

How to get more leverage?
 Change the bargaining zone
◦ Improve your BATNA
◦ Reduce your opponent’s BATNA

 Manipulate your opponent’s perception of the bargaining zone (carries 
a risk)

 Commitment (credible threats) not to agree to anything less than a 
particular agreement

 Patience
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Leigh Thompson on revealing your BATNA

DON’T. Once you reveal your BATNA, the other side has 
little incentive to offer you anymore than your BATNA.

“It’s best to think of yourself as a CIA agent who has taken 
an oath never to reveal your BATNA, lest it compromise 
the nation’s security.”

Truth 11 in “The Truth About Negotiations”

But even Leigh Thompson

Lists two exceptions:

1) The 11th hour (impasse, nothing to lose)

2) You have a GREAT BATNA and would be happy to 
simply have the counterparty match or trivially improve 
upon it.
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The White Album
Prepare for 15 minutes in partnership with others playing the same role (focus on what might serve as sources 
of power in the negotiation) [in two breakout rooms]

Return to joint session while Professor Coben prepares breakout rooms for the dyads.
Negotiate in dyads for 15 minutes (only!)
◦ price only (no credit; no barter; no time-value of $)
◦ one-time deal 
◦ no adding issues
◦ Post-negotiation, DO NOT DISCLOSE YOUR RP’s 

NOTE: Assume you were being graded for your workshop performance and the grade will be based solely on 
your “relative” performance in this one negotiation. If you are at impasse, each negotiator is “graded” at their 
reservation point. In other words, use all of the power you possibly can to maximize what you claim from the 
available surplus!

When you finish, return to the main group and report your settlement (or impasse) to Professor Coben. If you 
impasse, please report the last offer/demand made by each role-player at time of impasse. 

Debrief
 Any impasse?
 BATNAs and RPs?
 ZOPA chart
 Did Hornsby (seller) convince Atwood his RP was higher than $9000? 

How?
 Did Atwood (buyer) convince Hornsby his RP was lower than 

$27000? How?
 Surprised to learn real RPs?
 Commitment tactics?  Patience?
 Any ethical issues?
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Power Tactic Risks

 Miscalculation of bargaining zone leads to impasse

 Claims of disinterest might not be credible

 Tactics generate emotional response that leads to 
impasse

 Negative impact on relationships and reputations

 Negative impact on performance of agreements reached
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Referencing

Using Objective Criteria and Fairness Norms

Problem-Solving Negotiation….GTY

 Problem:
◦ When parties find they have conflicting interests that cannot be 

reconciled, they tend to rely on pressure (power, leverage) 
rather than principle

 Solution:
◦ Insist on outcomes tied to objective criteria
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Key Skill Associated With Each Problem-Solving Tactic

LAIR:
 Separate people from the problem

 Listening

 Focus on interests, not positions

 Asking

 Consider a variety of options

 Inventing

Insist on outcomes tied to objective criteria
Referencing

The Key Skill: Referencing

Referencing is a two-part process:
Developing objective criteria; deciding what is “fair”
Using objective criteria in a negotiation
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Why Objective Criteria?

 Produces agreements that both parties perceive to be fair 
(and thus, lasting and less susceptible to attack)

 Supports the relationship between the parties

 Minimizes attacking, defending, and senseless 
compromising

 More efficient

Developing Objective Criteria

 Objective criteria should be:
◦ mutually agreed upon
◦ legitimate (i.e., recognized by neutrals as an appropriate 

basis for decision making)
◦ practical (i.e., measurable or workable)

 You should develop objective standards governing 
both substance and procedure
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Objective Criteria Hypothetical

You represent a widget manufacturer/ supplier 
renegotiating a contract with a retailer who has sold 
your client’s widgets in the past.  What objective criteria 
might you use to set the price of widgets?

Possible objective criteria (“convention”)

 Prior price
 Prior price adjusted for:
◦ Inflation

◦ Costs of production

◦ Retail costs

◦ Advertising costs

 Price of like goods
 Price other retailers will pay
 Price agreed customary in the industry
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Prospective Objective Standards 

Substantive:
Market value
Precedent
What a court/arbitrator is likely to decide
Expert opinion
Professional standards
Efficiency
Costs
Prior dealings

Using Objective Criteria in a Negotiation

 Frame each issue you discuss as a joint search for 
objective criteria
◦ Start with a principle you both can agree on

 “Can we agree that fair market value should determine the price you charge?”

◦ Ask the other side the basis of its offer or demand
 “Would you explain how it is that you determined that I owe you $7,500 in legal 

fees?
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Using Objective Criteria in a Negotiation cont.

 Persuade and be open to persuasion
◦ If you cannot decide which of two objective criteria should govern 

resolution of an issue, find some objective basis for determining which of 
the criteria should govern or consult a third-party neutral
 e.g., Which is more fair?  Which is used more often in the industry?  Which principle do 

more circuits adhere to? Which principle do more businesses adhere to?

 Give the other side a way to justify the agreement you 
ultimately reach

 Yield to principle, not to pressure

How to reply to an opponent’s unfair standard?

 Agree to the need for fair agreement, but suggest an 
alternative norm

 Ask for justification: why the terms are more fair than others 
in the zone of possible agreement (ZOPA)

 Respond with power

 Use a neutral to decide what is fair, or what transaction 
reference point is appropriate
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Main Points

 “Fairness” is often a contested concept, with numerous 
plausible reference transactions pointing toward different 
deal points.

 Numerous procedural and substantive fairness norms 
can be invoked simultaneously or sequentially.

 Fairness norms and power tactics are often used 
simultaneously by negotiators.

Invoke Justice/Fairness Norms

Equality (or parity): “identical distribution of benefits”

Equity (or contribution): “distribution according to 
contribution or merit of the parties”

Need: “distribution of benefits according to differing 
individual needs of the parties”
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The Car Accident
• Half of you will be Ann Barker; half 

will be Heidi Clayton

• First, read your confidential 
information (download from the 
website).  

• Second, via the chat function, send 
Professor Coben your proposed 
“fair” division of the $2 million 
insurance proceeds. 

• Third, negotiate in assigned dyads 
(in break-out rooms). 

• Ann Barker:  report settlement 
terms (or impasse) to Professor 
Coben via the chat function.

Key Points About Justice Norms

1) When negotiators are forced to divide a fixed resource, agreements are 
often reached on the basis of justice norms rather than bargaining power.

2) The justice norms of equity, equality, and need often point in different 
directions, meaning that parties need to negotiate which justice norm is 
most relevant to a particular situation.

3) These three justice norms can each individually be subject to competing 
interpretations, such that each negotiator might believe that "equity" or 
"equality" favors him (or his client). This makes reaching an agreement on the 
basis of justice norms even more difficult.

4) What counts as a fair resolution of a dispute often depends on one's 
personal position. That is, we often think that agreements that favor us are 
“fair” and that agreements that favor our adversaries are “not fair.”
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Negotiator’s Dilemma

37

Trust Problem

 How open and forthright should you be?  How much 
“revealing” must you do to engage in optimal integrative 
bargaining?

 How secretive and misleading should you be? How much 
“concealing” must you do to capture the maximum 
amount of cooperative surplus?

37

38



20

Contrasting Perspectives on Trust
"Every kind of peaceful cooperation among men is 
primarily based on mutual trust and only secondarily 
on institutions such as courts of justice and police."
Albert Einstein

"The chief lesson I have learned in a long life is that 
the only way to make a man trustworthy is to trust 
him; and the surest way to make him untrustworthy is 
to distrust him and show your distrust."
Henry L. Stimson

"It is better to suffer wrong than to do it, and happier 
to be sometimes cheated than not to trust."
Samuel Johnson

"The best way to find out if you can trust somebody 
is to trust them."
Ernest Hemingway

"Trust in Allah, but tie your camel."
Old Muslim Proverb

"I never trust a man unless I've got his pecker in my 
pocket."
Lyndon Baines Johnson

"We have to distrust each other. It's our only defense 
against betrayal."
Tennessee Williams

"I trust no one, not even myself."
Joseph Stalin

Thankfully...

 Reputation for future negotiations matters

 Negotiators can always communicate
◦ Ask for proof (e.g., of a BATNA)
◦ Use contracts (mindful of verification and enforcement problems)

 Example: Joint venture document exchange re: production capabilities

◦ Legally “imposed” obligations: discovery/mandatory disclosures
◦ Pro-social behavior: Create helpful emotional states

 Lewicki,  Trust and Distrust
 “Parties who trust each other approach each other with cooperative dispositions”
 “Greater expectations of trust…lead to greater information sharing.” 
 “More favorable initial offer to the other, and responding reciprocally to a favorable initial offer, are both critical to 

trust building.”

◦ Reduce social distance (YIKES!)
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Social Distance Examples 
 Subjects in a trust game were more likely to both send and return money if they 

participated in a discussion group with their counterparts before playing the game than if 
they participated in a different discussion group, even if the discussion topic had nothing to 
do with the trust game itself.

 Even an act as simple as smiling has been shown to affect levels of trust, especially among 
strangers who have no history of interaction.

 Subjects who participated in a prisoners’ dilemma game in person reported higher levels of 
rapport with their counterparts and were more than three times as likely to exhibit mutual 
cooperation in the game, when compared to those playing the same game by telephone.

 Exchanging photographs in an introductory email significantly increases collaborative 
behavior among student negotiators from different business schools (but the preparatory 
activities made no difference when the negotiators were paired with same school 
counterparts). 

 Calling a prisoners’ dilemma game “the Community Game” rather than “the Wall Street 
game” made subjects nearly twice as likely to cooperate.

Trust Repair (Lewicki)

Short Term Strategies
Verbal statements (apologies, 

explanations, accounts)

Compensation of some kind for 
what has been tangibly lost

Structural changes to 
relationship

Longer Term Strategies
Reduce tension and negative 

emotion (cooling off period)

Synchronized De-escalation 
(small but visible concessions 
each side can make)

Improve accuracy of 
communication

Control/limit issues

Identify common ground
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Ethics Scenario One
You’ve been looking for a second home, nothing 

fancy, just someplace to get away and relax.  
You’ve done a thorough search in the region.  
Everything that meets your needs costs at 
least $200,000, sometimes much more.  But 
you’ve just stumbled upon a beautiful 
farmhouse by a small lake.  The hand-painted 
sign says “For Sale By Owner/Inquire within.”

The elderly owner shows you around.  The place 
is perfect.  When it comes to talking price, the 
person apologizes and explains that they are 
moving back to the city to be close to their 
grandchildren.  Living there will be much 
more expensive, they explain, so they need to 
get every cent they can.  You are shocked, 
then, when they only ask $150,000 – which is 
way under market value.  Assuming you can 
protect yourself against any and all unpleasant 
surprises—a lien on the property for 
example, or environmental problems—what 
would you do?

Which option comes closest to what you would 
do:

A)  quickly accept the seller’s asking price.

B)  Counter-offer a somewhat lower price, 
knowing that you can always accept at 
$150,000 if necessary

C)  Inform the seller that you’d like to buy 
the house, but you believe that they have 
undervalued it.

Estimate what percentage of the people with 
whom you negotiate would choose particular 
options.  Your total should equal 100 percent.

A) ____%
B) ____%
C) ____%

Ethics Scenario Two
Assume that you bought the rustic cabin for 

an acceptable price.  Now flash forward a 
few years.  You’ve enjoyed the place 
immensely but have learned that a 
motorcycle racetrack will be built nearby 
in just a few months.  The track will meet 
all environmental and land use 
regulations, but there is no doubt that 
you’ll hear the noise especially on 
weekends.  It’s time therefore to move 
on.  

An eager couple, driving an expensive car, 
has toured the property and appears 
ready to make an offer.  One of them 
asks, “Why would you ever want to sell 
such a beautiful place?” 

Which of the following comes closest to 
how you would respond?

A) “You know, ever since I put up the for-sale sign, 
I’ve been thinking the same thing myself.”

B)  “I’m worried that the noise from the new 
motorcycle track may be disturbing.”

C)  “Oh, I guess it just feels like time to try 
something  new.

Estimate what percentage of the people with whom you 
negotiate would choose particular options.  Your total 
should equal 100 percent.

A) ____%
B) ____%
C) ____%
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Manipulation of the Bargaining Zone
A TRUE STORY:

As Theodore Roosevelt was campaigning for the presidency in 1912, his campaign staff prepared and 
printed 3 million brochures featuring a stern photograph of Roosevelt and the text of a campaign speech, 
which were to be distributed on a whistle-stop tour of the country. Just before the tour began, the staff 
realized that they had failed to secure permission to reprint the photograph from its copyright holder, a 
Chicago photography studio. With only the poor alternatives of not using the brochures at all, reprinting 
all 3 million brochures without the photograph, or risking a lawsuit for copyright infringement, the staff 
knew it would have to reach an agreement with the studio to use the photograph. Roosevelt’s campaign 
manager sent a message to the studio offering to distribute a campaign pamphlet with their photograph 
of the candidate on the cover, pointing out the excellent publicity that the studio would enjoy, and asking 
how much the studio would be willing to pay for the privilege. The studio responded with an offer of 
$250, which the campaign graciously accepted.

First, applying concepts of BATNA, reservation price, and bargaining zone, why did this work for the campaign?

To what extent were the successful tactics completely honest, and to what extent were they misleading? 

Would you feel ethically comfortable adopting the tactic used by the Roosevelt campaign?

Justice Through Competition

“The basic premise of virtually all our institutions is that open and 
relatively unrestrained competition among individuals produces the 
maximum collective good.  A fundamental characteristic of the competitive 
theory is that competing individuals have no legal responsibility for the 
competence of their counterparts on the other side of the transaction and, 
consequently, have no obligation to share the benefits of their own 
competence with the other side.”

Robert Kutak, Chair of the Drafting Committee of the American Bar 
Association’s Model Rules of Professional Conduct
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What’s a Misrepresentation? 

 An affirmative statement

 In certain circumstances, misrepresentation might also 
be failure to make a statement

47

What’s a Fact?

From the Code of Professional Conduct for Lawyers

Whether a particular statement should be regarded as one of fact can depend on the 
circumstances. Under generally accepted conventions in negotiation, certain types of statements 
ordinarily are not taken as statements of material fact. Estimates of price or value placed on the 
subject of a transaction and a party's intentions as to an acceptable settlement of a claim are in 
this category, and so is the existence of an undisclosed principal except where nondisclosure of 
the principal would constitute fraud.
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Lack of Candor – Active Misrepresentation
◦ Subject Matter
 Most likely to be actionable
 When sellers who have information about the subject matter cause buyers to 

increase their RP
 Information must be material (factual? not just “seller’s talk”) and reliance by listener 

must be justified 

◦ Speaker’s Valuation
 Lies about RP not actionable (not “material;” and shouldn’t result in inefficient 

transaction)
 Lies about BATNA can be (modern view)

Lack of Candor – Nondisclosure 
◦ Subject Matter
 Non-disclosure is NOT permissible “when standards of fair dealing 

require disclosure”
 Courts look at whether the undisclosed facts could be discovered by 

listener; and whether speaker made investment to discover information

◦ Speaker’s Valuation
 No law requires negotiators to disclose either their RPs or their 

alternatives
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Helpful Ethics Questions
David Lax & James Sebenius, Three Ethical Issues in Negotiation, 2 
Negotiation J. 363 (1986)

51

Helpful Ethics Questions
from David Lax & James Sebenius, Three Ethical Issues in Negotiation, 2 Negotiation J. 363 (1986)

 Self Image
 Reciprocity
 Advising others
 Designing the system
 Social Result
 Alternative tactics
 Taking a Broader View
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Self Image

 When you look in the mirror, will you like what you see?
 Will you be comfortable when others find out about the tactic 

you used?
 What if it comes out in the local paper/blog?
 What if it comes out at a later time?

53

Reciprocity

 How would you feel if someone used the tactic on you?

 How would you feel if they used it on a family member, a 
colleague, a respected mentor?
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Advising Others

 Would you advise others to use this tactic?

 How about if the advice became known?

55

Designing the System

 How would you rule on this tactic if you were an arbitrator or a 
respected elder?
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Social Result

 What if everybody bargained this way?

57

Alternative Tactics

 Are there alternatives with fewer ethical ambiguities or costs?
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Taking a Broader View

 If you are too focused on claiming value, can you invent ways to 
create value instead?

59

Some Practical Strategies
Courtesy of Richard Shell (Bargaining for Advantage)
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“Blocking” 

 Declare the question out of bounds
 Answer a different question
 Dodge the question
 Ask a question of your own
 Change the subject 

61

Alternatives to Lying About Bottom Line

 Ask about their bottom line
 “It’s not your business.”
 “I’m not free to discuss that.”
 Tell the truth about your goal
 Focus on problems/needs
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Alternatives to Lying About Lack of Authority

 Obtain only limited authority in the first place
 Require ratification by your group

63

Alternatives to Lying About Availability of 
Alternatives

 Initiate efforts to improve alternatives

 Stress opportunities and uncertainties

 Be satisfied with the status quo
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Alternatives to Lying About Commitment to Positions

 Commit to general goals
 Commit to standards
 Commit to addressing the other side’s interests
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Alternatives to Lying About Phony Issues

 Inject new issues with real value 
 Make a true wish list
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Alternatives to Lying About Threats

 Use cooling off periods

 Suggest third party help

 Discuss use of a formula
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Alternatives to Lying About Intentions

Make promises you can AND will keep
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Alternatives to Lying About Facts

 Focus on uncertainty regarding the facts
 Use language carefully
 Express your opinion

69

Shell’s Closing Words 

“Whenever you are tempted to lie about something, stop, 
think for a moment, and then find something—anything—
to tell the truth about.”
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Putting it All Together in a Scored Exercise
Independent Immunities

72

Independent Immunities Issues

 Royalty percentage paid by Pure Health for 
license 

 Whether/to what extent Pure Health can 
keep/benefit from product improvements

 Waiver of non-compete for marketing VP
 Length of interim production by Prometheus
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The problem: 

 Positions often mask interests

There may be a better/more efficient way to 
satisfy their interest, or yours, than their demand
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FIVE Key Principles 

1. Don’t just ask what – ask why
2. Seek to reconcile interests, not demands
3. Interpret demands as opportunities
4. Don’t dismiss anything as “their problem”
5. Understand the difference between selling and negotiation:  

It’s about listening, not persuasion
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How to do this?

 Build trust
◦ Speak their language – learn it, or get an expert
◦ Build a relationship, including when not negotiating

 Ask questions, esp. if you’re surprised/skeptical
 Give away some information – relative priorities, 

not absolute value
 Negotiate multiple issues – offer packages
 Make multiple offers – uncover their priorities

Remember: Negotiation is an information game

75

Preparation Strategies

With others playing your role, go to breakout to prepare:

1) Identify your multiple interests
2) Get familiar with the scoring system/set priorities
3) Calculate a bottom-line reservation value for package
4) Anticipate their multiple interests (which you will seek 

to verify once negotiating)
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Recommended Execution strategies

1. Negotiate multiple issues simultaneously (can 
talk about them one at a time)

2. Make package offers
3. Leverage all types of differences to create value
4. Explore post-settlement settlements

1. Acknowledge progress/initial agreement
2. Ask for improvements/show openness to their 

needs
3. Emphasize wish for improved deal, not new one 
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